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EXECUTIVE  SUMMARY 


In  its  Report  on  the  Liability  of  the  Crown,  the  Ontario  Law  Reform 
Commission  has  three  general  objectives  in  view: 

(1)  to  make  the  law  fairer  to  both  Crown  and  citizen; 

(2)  to  bring  the  law  into  conformity  with  the  general  principles 
underlying  the  Canadian  Charter  of  Rights  and  Freedoms,  and 

(3)  to  simplify  the  law. 

The  Commission  has  identified  a  number  of  anomalous  and  unjustified 
privileges  and  immunities  that  continue  to  be  enjoyed  by  the  Crown  in  its 
dealings  with  ordinary  persons,  despite  major  reforms  in  1963.  These  var- 
ious privileges  and  immunities  not  only  occasionally  work  injustice  in  in- 
dividual cases;  they  also  create  unnecessary  complications  in  the  law  and 
legal  hazards  to  persons  dealing  with  the  Crown. 

In  the  Commission's  view,  the  present  law  governing  liability  of  the 
Crown,  insofar  as  it  still  provides  privileges  and  immunities  not  enjoyed  by 
ordinary  persons,  is  inconsistent  with  popular  conceptions  of  government. 
Crown  immunities  are  particularly  contrary  to  a  deeply-held  notion  that 
the  government  and  its  officials  ought  to  be  subject  to  the  same  legal  rules 
as  private  individuals,  and  should  be  accountable  to  injured  citizens  for  its 
wrongful  conduct.  A  key  element  of  this  concept  is  the  fact  that  the  appli- 
cation of  ordinary  principles  of  law  to  government  is  placed  in  the  hands 
of  the  ordinary  courts,  who  are  independent  of  government  and  therefore 
capable  of  being  relied  upon  to  award  an  appropriate  remedy  to  a  person 
who  has  been  injured  by  unlawful  government  action. 

The  Commission  observes  that  these  longstanding  constitutional  no- 
tions of  the  rights  of  individuals  vis-a-vis  the  state  have  been  most  recently 
exemplified,  and  immeasurably  strengthened,  by  the  passage  of  the  Cana- 
dian Charter  of  Rights  and  Freedoms  and  by  the  broad  and  purposive  ap- 
proach that  the  Supreme  Court  of  Canada  has  adopted  in  its  interpretation. 
The  Charter  is,  in  that  broad  sense,  the  philosophical  backdrop  against 
which  the  reform  proposals  in  the  Report  are  made. 

In  asserting  as  a  general  principle  that  the  government  and  its  servants 
should  be  subject  to  the  ordinary  law,  the  Commission  does  not  deny  that 
the  Crown  may  require  some  unique  powers  and  immunities  in  order  to 
govern  effectively.  This  reality  is  acknowledged  throughout  the  Report.  The 
Commission  emphasizes,  however,  that  a  long  and  powerful  tradition  re- 
quires that  the  scope  of  such  powers  and  immunities  must  be  carefully 
defined  and  should  be  no  broader  than  is  necessary  to  fulfil  the  particular 
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policy  and  purpose  for  which  they  have  been  granted.  The  reform  proposals 
in  the  Report  are  intended  to  replace  the  current  hodge-podge  of  rules, 
presumptions,  privileges  and  immunities,  largely  based  on  an  anachronistic 
historical  rationale,  with  a  rational  and  carefully  designed  set  of  rules  ap- 
propriate to  contemporary  notions  of  government  and  citizen  rights. 

The  Commission  therefore  recommends  that  a  new  Crown  Liability  Act 
should  be  enacted  to  implement  the  reform  proposals  made  in  the  Report. 
The  general  and  overarching  recommendation  is  that  the  privileges  of  the 
Crown  in  respect  of  civil  liabilities  and  civil  proceedings  should  be  abol- 
ished, and  the  Crown  and  its  servants  and  agents  should  be  subject  to  all 
the  civil  liabilities  and  rules  of  procedure  that  are  applicable  to  other  per- 
sons who  are  of  full  age  and  capacity.  This  recommendation  is  intended  to 
apply  with  respect  to  all  causes  of  action,  including  tort,  contract,  restitu- 
tion, and  breach  of  trust.  The  specific  implications  of  this  general  proposal, 
and  certain  limited  exceptions  to  it,  are  canvassed  in  succeeding  chapters 
of  the  Report. 

The  first  specific  area  of  Crown  liability  considered  by  the  Commission 
is  that  of  tort  law.  After  identifying  certain  gaps  in  the  direct  tortious 
liability  of  the  Crown,  the  Commission  explains  that  its  general  recommen- 
dation is  intended  to  encompass  all  kinds  of  civil  liability,  and  would  ac- 
cordingly abolish  any  residual  immunities  of  the  Crown  in  tort.  However, 
the  Commission  specifically  recommends  the  abolition  of  a  statutory  pro- 
vision that  creates  a  Crown  immunity  with  respect  to  property  that  vests  by 
operation  of  law  and  without  its  knowledge. 

The  Commission  next  considers  certain  statutory  immunities  from  civil 
liability  enjoyed  by  many  Crown  employees  in  Ontario.  The  Commission 
concludes  that  ordinary  principles  of  employment  law,  which  allow  for  in- 
demnification of  employees  by  employers  where  appropriate,  should  govern 
the  Crown  and  its  servants  or  agents  as  well.  The  Commission  recommends 
that  all  statutory  immunity  clauses  should  be  repealed  and  replaced  by  an 
appropriate  scheme  of  indemnity  within  two  years  after  the  proclamation 
of  the  new  Crown  Liability  Act. 

The  Report  then  reviews  the  current  civil  liability  of  judicial  and  quasi- 
judicial  decision  makers.  The  Commission  concludes  that  there  is  no  prin- 
cipled reason  for  treating  quasi-judicial  decision  makers  differently  than 
judges  with  respect  to  tortious  liability,  and  recommends  that  every  member 
of  a  board,  commission  or  tribunal  should  enjoy  the  same  immunity  ac- 
corded to  superior  court  judges  when  performing  duties  of  a  judicial  nature. 

The  Commission  concludes  its  discussion  of  tortious  liability  of  the 
Crown  by  recommending  the  abolition  of  certain  statutory  provisions  that 
currently  preserve  the  Crown  from  vicarious  liability  with  respect  to  conduct 
for  which  it  should  properly  be  liable. 

In  chapter  3,  the  Commission  reviews  the  contractual  liability  of  the 
Crown  and  finds  the  current  law  to  be  generally  satisfactory.  The  earlier 
recommendations  that  the  Crown  should  be  subject  to  all  the  civil  liabilities 


applicable  to  a  private  person,  and  that  statutory  immunity  clauses  pro- 
tecting Crown  servants  should  be  abolished,  would  apply  equally  to  con- 
tractual liability  of  the  Crown.  The  Commission  specifically  recommends 
the  abolition  of  an  existing  common  law  doctrine  that  prohibits  the  Crown 
from  fettering  its  discretion  by  contract. 

In  chapter  4,  dealing  with  remedies,  the  Commission  indicates  that  the 
Crown  remains  immune  from  injunction,  specific  performance,  and  orders 
in  the  nature  of  mandamus,  prohibition,  and  certiorari  under  the  Judicial 
Review  Procedure  Act.  The  Commission  concludes  that  these  immunities  are 
unjustified,  and  recommends  their  abolition.  It  is  further  recommended  that 
an  anomalous  and  unnecessary  procedure  to  obtain  declaratory  relief 
against  the  Attorney  General,  known  as  the  Dyson  procedure,  should  be 
abolished. 

In  chapter  5,  the  Commission  deals  with  a  variety  of  procedural  and 
related  matters.  First,  it  considers  the  common  law  rule  of  Crown  privilege 
with  respect  to  disclosure  of  evidence.  The  Commission  concludes  that  the 
current  law,  as  established  in  Carey  v.  The  Queen  in  Right  of  Ontario,  is 
generally  satisfactory.  However,  for  greater  certainty,  it  recommends  that 
the  rule  should  be  expressly  included  as  part  of  the  proposed  Crown  Liability 
Act.  The  Commission  also  recommends  the  repeal  of  section  12  of  the  pres- 
ent Proceedings  Against  the  Crown  Act,  which  deals  with  disclosure  and 
privilege  in  an  incomplete  and  inappropriate  manner. 

The  Commission  then  indicates  that  the  current  obligation  of  the 
Crown  to  give  discovery  is  limited  and  unsatisfactory,  and  recommends  that 
the  Crown  should  be  liable  to  give  discovery  in  the  same  manner  as  if  the 
Crown  were  a  corporation.  It  also  concludes  that  the  current  statutory 
prohibition  with  respect  to  jury  trials  against  the  Crown  is  unjustified,  and 
recommends  its  repeal.  And  finally  in  this  chapter,  the  Commission  reviews 
the  present  state  of  the  law  relating  to  special  limitation  and  notice  periods 
in  actions  involving  the  Crown.  It  observes  that  it  has  recommended  ap- 
propriate reform  measures  with  respect  to  these  matters  in  its  1969  Report 
on  Limitation  of  Actions,  and  calls  once  again  for  their  implementation. 

In  chapter  6,  the  Report  turns  to  the  enforcement  of  judgments,  costs 
and  interest.  The  Commission  reviews  the  current  immunity  of  the  Crown 
from  the  enforcement  mechanisms  of  execution  and  garnishment  of  debts 
owing  to  the  Crown  by  third  parties.  The  Commission  concludes  that  a 
continuation  of  these  immunities  is  justified  on  two  grounds:  first,  such 
debts  are  almost  invariably  paid  without  recourse  to  enforcement  mecha- 
nisms because  the  Treasurer  for  Ontario  is  under  a  statutory  obligation  to 
pay  judgment  debts;  secondly,  the  potentially  disruptive  effect  of  seizure  of 
public  property  militates  strongly  against  providing  such  recourse.  A  rec- 
ommendation is  made,  however,  that  certain  residual  Crown  immunities 
from  garnishment  of  debts  owed  by  the  Crown  to  a  third  party  judgment 
debtor  should  be  abolished. 

The  Commission  then  discusses  the  current  immunity  of  the  Crown 
from  civil  contempt  for  breach  of  a  court  order,  and  concludes  that  the 


historical  rationale  for  that  immunity  is  no  longer  persuasive.  Under  the 
Commission's  proposals,  the  Crown  would  be  liable  for  civil  contempt  to 
the  same  extent  as  if  the  Crown  were  a  corporation.  It  is  further  recom- 
mended that,  where  the  Crown  is  found  in  contempt,  the  court  should  direct 
its  order  to  the  minister  responsible  for  the  affairs  of  the  particular  ministry 
involved.  In  appropriate  circumstances,  the  order  could  also  be  made 
against  a  Crown  employee  or  agent. 

As  to  the  issue  of  costs,  the  Commission  is  of  the  view  that  the  present 
law  governing  the  liability  of  the  Crown  appears  to  be  operating  satisfac- 
torily. However,  to  remove  one  area  of  possible  uncertainty,  it  recommends 
that  the  Crown  should  receive  and  pay  costs  in  accordance  with  the  rules 
that  apply  between  private  persons.  Finally,  in  chapter  6,  the  Commission 
finds  that,  since  the  Crown  is  now  under  the  same  obligation  to  pay  interest 
as  a  private  person,  no  change  in  the  law  is  necessary. 

In  chapter  7  of  the  Report,  an  examination  is  made  of  the  extent  to 
which  the  Crown  is  subject  to  statutes.  The  Commission  finds  that  the 
courts'  unease  with  the  existing  general  rule,  which  provides  that  the  Crown 
is  bound  by  statutes  only  where  there  is  an  express  statement  or  by  nec- 
essary implication,  has  given  rise  to  an  extraordinarily  complicated  body  of 
case  law.  The  Commission  concludes  that  the  current  presumption  should 
be  reversed  to  provide  that  the  Crown  is  subject  to  statute  as  any  other 
person,  and  recommends  that  the  Interpretation  Act  should  be  amended  to 
provide  that  every  act  and  regulation  made  under  it  binds  the  Crown  unless 
otherwise  specifically  provided. 

The  final  chapter  of  the  Report  reviews  the  law  governing  Crown 
agency  and  indicates  that  the  status  of  Crown  agent  is  determined  either 
on  the  basis  of  the  common  law  test  of  control  or  by  express  statutory 
designation.  The  Commission  finds  that  the  Crown  Agency  Act,  which  pur- 
ports to  confer  Crown  agency  status  on  an  ill-defined  class  of  public  bodies, 
does  not  alter  this  general  rule.  While  acknowledging  that  the  control  test 
is  subject  to  some  uncertainty,  the  Commission  concludes  that  the  test 
operates  in  a  generally  satisfactory  manner.  The  alternative  of  relying  ex- 
clusively on  an  express  statutory  designation  would  not  be  satisfactory  be- 
cause it  could  narrow  the  range  of  persons  who  are  Crown  agents,  and 
consequently  limit  the  Crown's  vicarious  liability.  The  Commission  also 
rejects  the  option  of  attempting  to  create  a  new  definition  of  Crown  agency, 
which  would  almost  invariably  suffer  the  interpretive  uncertainty  of  the 
control  test  without  the  advantage  of  the  courts'  familiarity  with  that  test. 
In  the  end,  the  Commission  recommends  that  a  Crown  agent  should  con- 
tinue to  be  identified  by  either  the  control  test  or  by  express  statutory 
declaration.  It  further  recommends  that  the  Crown  Agency  Act  and 
section  2(2)  of  the  Proceedings  Against  the  Crown  Act,  which  exempts  the 
Crown  from  liability  in  respect  of  a  cause  of  action  that  is  enforceable 
against  a  corporate  Crown  agent,  should  be  abolished. 


SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


CHAPTER  1:     GENERAL  INTRODUCTION 

1.  A  new  Crown  Liability  Act  should  be  enacted  to  include  the  reform 
proposals  made  in  this  report. 

2.  The  privileges  of  the  Crown  in  respect  of  civil  liabilities  and  civil  pro- 
ceedings should  be  abolished,  and  the  Crown  and  its  servants  and 
agents  should  be  subject  to  all  the  civil  liabilities  and  rules  of  procedure 
that  are  applicable  to  other  persons  who  are  of  full  age  and  capacity. 

3.  Recommendation  2  should  apply  with  respect  to  all  causes  of  action, 
including  tort,  contract,  restitution,  and  breach  of  trust. 

4.  The  responsibility  for  reviewing  legislation,  with  an  eye  to  identifying 
consequential  amendments  not  specifically  recommended  in  this  re- 
port, should  be  left  to  each  ministry  responsible  for  the  particular 
legislation. 

CHAPTER  2:     TORT 

5.  All  statutory  immunity  clauses  protecting  Crown  servants  should  be 
repealed  and  replaced  by  an  appropriate  scheme  of  indemnity. 

6.  The  abolition  of  all  statutory  immunity  clauses  should  come  into  force 
two  years  following  the  proclamation  of  the  proposed  Crown  Liability 
Act. 

7.  Every  member  of  a  board,  commission  or  tribunal  should  enjoy  the 
same  immunity  accorded  to  superior  court  judges  when  performing 
duties  of  a  judicial  nature. 

8.  Section  2(2) (d)  of  the  Proceedings  Against  the  Crown  Act,  which  ex- 
empts the  Crown  from  liability  in  respect  of  anything  done  in  the  due 
enforcement  of  the  criminal  law,  should  be  repealed. 

9.  Section  5(5)  of  the  Proceedings  Against  the  Crown  Act,  which  immunizes 
the  Crown  from  liability  with  respect  to  property  that  vests  by  opera- 
tion of  law,  should  be  abolished. 
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10.  Section  5(6)  of  the  Proceedings  Against  the  Crown  Act  should  be  re- 
pealed, and  the  proposed  Crown  Liability  Act  should  expressly  provide 
that  the  Crown  is  vicariously  liable  for  the  tort  of  any  person  committed 
in  the  course  of  the  exercise  or  purported  exercise  of  judicial  respon- 
sibilities or  duties. 

CHAPTER  3:     CONTRACT 

11.  Our  general  recommendation  2  will  ensure  that  the  Crown  and  its 
agents  and  servants  will  be  subject  to  all  contractual  liability  to  which 
they  would  be  liable  if  the  Crown  were  a  person  of  full  age  and 
capacity. 

12.  The  doctrine  that  the  Crown  cannot  fetter  its  discretion  by  contract 
should  be  abrogated  by  the  proposed  Crown  Liability  Act.  The  Act 
should  provide  that  a  contract  made  on  behalf  of  the  Crown  is  valid 
and  enforceable  even  if  the  contract  fetters  discretionary  powers  con- 
ferred by  statute  or  common  law. 

13.  Recommendation  5,  that  statutory  immunity  clauses  should  be  abol- 
ished and  replaced  by  an  appropriate  scheme  of  indemnity  for  Crown 
employees,  should  apply  as  well  with  respect  to  contractual  liability  of 
Crown  servants  and  agents. 

CHAPTER  4:     REMEDIES 

14.  Since  damages  are  available  against  the  Crown,  no  change  in  the  law 
is  needed  or  recommended. 

15.  The  new  Crown  Liability  Act  should  provide  that  the  remedies  of  in- 
junction and  specific  performance  are  available  against  the  Crown. 

16.  The  procedure  for  obtaining  relief  against  the  Crown  by  an  action  for 
a  declaration  against  the  Attorney  General,  known  as  the  Dyson  pro- 
cedure, should  be  abolished. 

17.  The  immunity  of  the  Crown  from  orders  in  the  nature  of  mandamus, 
prohibition,  and  certiorari  under  the  Judicial  Review  Procedure  Act 
should  be  abolished. 

18.  Since  there  is  no  Crown  immunity  from  habeas  corpus,  and  no  such 
immunity  is  desirable,  no  change  in  the  law  is  recommended. 

CHAPTER  5:     PROCEDURAL  AND  RELATED  MATTERS: 

EVIDENCE,  APPEALS,  DISCOVERY,  JURY  TRIALS, 
AND  LIMITATION  OF  ACTIONS 

19.  (a)   The  common  law  rule  of  Crown  privilege,  as  established  in  Carey 

v.  The  Queen  in  Right  of  Ontario,  is  generally  satisfactory  and  need 


not  be  altered.  However,  for  greater  certainty,  we  recommend  that 
the  rule  should  be  expressly  included  as  a  part  of  the  new  Crown 
Liability  Act. 

(b)  The  statutory  provision  should  provide  that,  where  Crown  privi- 
lege is  claimed  with  respect  to  any  evidence,  documentary  or 
otherwise,  the  court  may  examine  the  evidence. 

(c)  The  court  should  allow  disclosure  of  the  evidence,  unless  it  is 
satisfied  that  the  injury  to  the  public  interest  that  would  be  caused 
by  disclosure  would  outweigh  the  injury  to  the  administration  of 
justice  that  would  be  caused  by  withholding  the  evidence. 

(d)  The  proposed  Act  should  provide  that  the  court  has  the  power  to 
inspect  privately  the  evidence  for  which  Crown  privilege  is 
claimed. 

(e)  In  the  appropriate  circumstances,  the  court  should  be  entitled  to 
order  limited  disclosure,  subject  to  such  terms  and  conditions  as 
it  deems  necessary. 

20.  Section  12  of  the  Proceedings  Against  the  Crown  Act,  which  relates  to 
the  issues  of  disclosure  and  privilege,  should  be  repealed. 

21.  The  Crown  should  be  liable  to  give  discovery  to  the  same  extent  and 
in  the  same  manner  as  if  the  Crown  were  a  corporation. 

22.  Section  15  of  the  Proceedings  Against  the  Crown  Act,  which  prohibits 
jury  trials  against  the  Crown,  should  be  repealed. 

23.  The  proposals  in  the  Commission's  1969  Report  on  Limitation  of  Actions 
should  be  implemented. 


CHAPTER  6:     ENFORCEMENT  OF  JUDGMENTS,  COSTS,  AND 
INTEREST 

24.  The  Crown's  immunity  from  execution  should  be  continued. 

25.  The  Crown's  immunity  from  garnishment  as  a  means  of  enforcing  judg- 
ment debts  owed  by  the  Crown  should  be  continued. 

26.  The  residual  immunities  from  garnishment  of  debts  owed  by  the  Crown 
to  a  third  party  judgment  debtor  should  be  eliminated,  and  all  such 
debts  owed  by  the  Crown  should  be  subject  to  garnishment. 

27.  The  Crown  should  be  liable  for  civil  contempt  for  breach  of  a  court 
order  to  the  same  extent  as  if  the  Crown  were  a  corporation.  The  court 
should  also  have  the  power,  on  finding  the  Crown  to  be  in  contempt, 
to  make  an  order  against  an  officer  or  servant  of  the  Crown.  The  court 


should  normally  direct  its  contempt  order  to  a  minister,  who  should 
bear  responsibility  for  all  the  work  of  the  ministry  under  her  control. 
However,  in  appropriate  circumstances,  the  court  should  be  able  to 
penetrate  the  bureaucracy  and  fasten  its  orders  on  an  individual  below 
the  ministerial  level,  as  well  as  on  the  responsible  minister. 

28.  A  new  Crown  Liability  Act  should  provide  that  the  Crown  shall  receive 
and  pay  costs  in  accordance  with  the  same  rules  as  apply  between 
private  parties. 

29.  Since  the  Crown  is  under  the  same  obligation  to  pay  interest  as  a 
private  person,  and  there  is  no  reason  to  place  the  Crown  in  a  different 
position,  no  change  in  the  law  is  recommended. 

CHAPTER  7:     STATUTES 

30.  The  Interpretation  Act  should  be  amended  to  provide  that  every  Act 
and  regulation  made  under  it  binds  the  Crown  unless  the  Act  or  reg- 
ulation specifically  provides  otherwise. 

CHAPTER  8:     CROWN  AGENCIES 

31.  A  Crown  agent  should  continue  to  be  identified  by  either  the  control 
test  or  by  express  declaration  in  the  relevant  statute. 

32.  The  Crown  Agency  Act  should  be  repealed. 

33.  Section  2(2)  (b)  of  the  Proceedings  Against  the  Crown  Act,  which  exempts 
the  Crown  from  liability  in  respect  of  a  cause  of  action  that  is  enforce- 
able against  a  corporate  Crown  agent,  should  be  repealed. 
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